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If, however, other evidence is offered, it becomes a question for 
the jury who, however, must continue to consider the fact of 
the existence of the confidential relationship and to give that 
fact its due weight in its deliberations, and the parties are entitled 
to have the court explain to the jury the significance of these 
facts. It would seem that a similar rule should apply to any 
other set of operative facts that give rise to a presumption. 

HARRISON HEWITT. 

AN ''EXCLUSIVE PRIVILEGE'' TO PHOTOGRAPH AS ''PROPERTY. 
y 

The recent English case of Sports and General Press Agency 
v. "Our Dogs" Publishing Co.' suggests a number of interesting 
and important problems as to the exact nature and extent of the 
rights, privileges, powers, and immunities possessed by an owner 
of "property." 

An action was brought for an injunction restraining the 
defendant from publishing photographs taken at a dog show 
and the court was called upon to decide whether an "exclusive 
privilege" to take photographs existed in law as "property." 
It appeared that the promoters of the show purported in good 
faith to sell the sole photographic privileges at the show to A 
who in turn purported to assign to the plaintiff. Although no 
notice appeared on the tickets of admission or elsewhere on the 
grounds, the court found that the defendant's agent, when he took 
the photographs, and the defendant when he received them, 
knew of the assignment of the sole privilege to the plaintiff. In 
a brief opinion Horridge, J., denied the existence of any such 
"exclusive privilege" of photographing which the owners could 
assign as "property." 

The principles involved would appear to be closely related 
if not identical with those which have been recognized and 
sanctioned in the so-called "right of privacy" doctrine which 
received positive recognition but a few years ago. Indeed, it 
might be pointed out that the courts in recognizing this "right 
of privacy" are merely extending or adding to the sum total or 
aggregate of rights, privileges, powers and immunities which 
belong to the individual. In the principal case, it was sought 
not to increase the rights, privileges, powers, and immunities 

1 [i9i6] 2 K. B. 88o; aff'd (1917) 6i S. J. (Ct. of App.) 299. 
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enjoyed by an individual but rather those enjoyed by an owner 
of personalty which it is more usual to designate as "property."2 
It may be of value to analyze the situation presented in the prin- 
cipal case and determine whether the common law, cast in the 
rigid mould of an earlier economic period, affords the same 
relative protection and security of person and property under 
modern industrial and commercial conditions that it did in its 
beginning. 

With this view in mind, no regard will be paid to the possible 
existence of such an "exclusive privilege" arising ipso facto out 
of the possession of land or as a "personal right." While it 
would seem that there are possible grounds for so asserting, 
it is clear that its strongest claim for recognition is as a "personal 
property right." 

The existence before publication of a "property" interest in 
the author over his compositions or letters even though of a 
private character and of no value3; in the individual over his 
picture4; in the lecturer over his lecture5; in the artist over 
his painting6; in the broker over his compilation of stock quota- 
tions,7 can no longer be questioned. In all of these cases the courts 

2 Professor Wesley N. Hohfeld, Fundamental Legal Conceptions (1913) 
23 YALE LAW JOURNAL, i6, 21, states: "A second reason for the tendency 
to confuse or blend non-legal and legal conceptions consists in the 
ambiguity and looseness of our legal terminology. The word 'property' 
furnishes a striking example. Both with lawyers and with laymen this 
term has no definite or stable connotation. Sometimes it is employed to 
indicate the physical object to which the various legal rights, privileges, 
etc., relate; then again-with far greater discrimination and accuracy- 
the word is used to denote the legal interest (or aggregate of legal 
relations) appertaining to such physical object. Frequently there is a 
rapid and fallacious shift from the one meaning to the other. At times, 
also, the term is used in such a 'blended' sense as to convey no definite 
meaning whatever." 

'Millar v. Taylor (1769) 4 Burr. 2303; Macklin v. Richardson (1790) 
Amb. 694; Folsam v. Marsh (I84I) 2 Story (c. c.) ioo. 

'Pavesich v. N. E. Life Ins: Co. (i9o4) i22 Ga. i9o; Edison v. Edison 
Polyform Mfg. Co. (1907) 73 N. J. Eq. I36; Munden v. Harris (19ii) 
I53 Mo. App. 652. 

fCaird v. Sime (i887) L. R. 12 App. Cas. 326; cf. Abernethy v. Hutchin- 
son (i825) 3 L. J. (Ch.) 2o9. 

'Prince Albert v. Strange (i849) 2 De G. & Sm. 652; Turner v. 
Robinson (i859) IO Ir. Ch. I2t. 

7Exchange Telegraph Co. v. Central News [i897] 2 Ch. 48; Exchange 
Telegraph Co. v. Gregory [i896] I Q. B. I47. 
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have recognized a "property" interest in the owner. In other 
words the owner possesses certain rights, privileges, powers and 
immunities as regards the subject-matter of the "property" 
while the rest of the world are under the corresponding no-rights, 
duties, liabilities and disabilities.8 

If, in the principal case, the promoter of the show arranged the 
dogs according to some artistic scheme there would seem to be 
little difficulty in recognizing the creation of a "personal prop- 
erty" interest, analogous to those already recognized in other 
artistic and literary creations. If so, it would follow that the 
owner would possess an aggregate of rights, privileges, powers 
and immunities similar to those possessed by any owner of a 
chattel; that when the defendant attempted to violate his duty 
to the plaintiff by photographing the arrangement, an injunction 
would be the proper remedy as in the above named cases. It is 
assumed of course that once the existence of this aggregate of 
rights, privileges, powers and immunities is established, they are 
transferable at will: the power to alienate would seem to be a 
natural attribute. 

Indeed, it should be noted that when the term "exclusive 
privilege" is employed what is meant is not only a privilege in 
the possessor to photograph but also a right that others should 
not; a power or ability to extinguish his own interest and create 
a new and corresponding interest in another by a transfer as was 
attempted in the principal case; and an immunity or freedom, as 
regards the "privilege," from the legal power or control of the 
assignor. Of course the above-named by no means constitute 
the whole aggregate of rights, privileges, powers and immunities 
but merely indicate the wide scope of the concept "exclusive 
privilege." 

Assuming, however, that the defendant did not attempt to 
take or publish the photograph of the arrangement as an entirety, 
a more difficult problem is encountered. Yet even in this case 
it would seem that a similar conclusion should be reached. The 
court in determining that no "exclusive privilege" did exist 
intimated that such a privilege could have been created by incor- 
porating a prohibition in the contract of admission. This sugges- 
tion raises the question as to the exact content of the privileges 
secured by the purchasers of the tickets of admission. 

'For the correct analysis of these conceptions, see Professor Hohfeld 
(19I3) 23 YALE LAW JOURNAL, i6. 
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Unless the privilege to photograph was expressly granted in 
the contract of admission those admitted would seem to have 
acquired a mere privilege of viewing the show; not the privilege 
of photographing it. And even though it be granted that the 
privilege of photographing was to be implied from the contract 
of admission it would not necessarily follow that another 
privilege to publish was secured. 

After the attempted transfer of the "exclusive privilege" 
from the promoter to the plaintiff's assignor, did the promoter 
retain any such privilege which he could grant to the purchasers 
of tickets of admission? Previously to the transactions reported 
in the case the "exclusive privilege" undoubtedly existed in 
the promoter. The situation is not unlike the case of an artist 
who has completed his painting but has not published it. The 
purchaser of the "exclusive privilege" ought certainly to get 
all the rights, privileges, powers, and immunities possessed by 
the promoter, which indeed would leave the latter no privilege 
of photographing to grant to the purchasers of tickets. On the 
contrary, after the transfer of the "exclusive privilege" the 
promoter would clearly be under a duty, a no-right, etc., as to it. 
He had exercised his power to extinguish his interest and create 
a similar interest in the plaintiff's assignor who likewise extin- 
guished his interest and created a similar interest in the plaintiff. 
After extinguishing his interest each occupied a position similar 
to all the rest of the world in that they were under a duty, a no- 
right, etc. Even though the tickets of admission purported to 
give the holder a privilege to photograph, unless a doctrine of 
bona fide purchase be invoked it must be held that he received no 
such privilege. If the doctrine of bona fide purchaser be invoked, 
it might be held that while the promoter retained no privilege he 
did retain a power to grant a privilege. This would be analogous 
to the situation in the law of negotiable instruments where a 
thief with no title has the power to pass a good title to an 
innocent purchaser. It is not believed, however, that the courts 
would invoke this rule of the law of negotiable instruments. 

But even admitting that in some mysterious way the ticket- 
holder did secure a privilege to photograph, that privilege in 
itself would not enable him to publish the photographs. Here 
the court might well stop and say that while a privilege to photo- 
graph existed, yet the photographer was under a duty not to 
publish any photographs that might be taken. 

The entire absence even for all time of a precedent for an 
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asserted right, privilege, power, or immunity should not be 
conclusive as to its non-existence. The development of our law 
must so continue as to meet the changing conditions of social, 
political, industrial and commercial life. It would be a severe 
reproach upon our Anglo-Saxon system of jurisprudence if the 
courts were powerless to avoid the pitfall of antiquarianism and 
to extend the application of existing legal and equitable principles 
to subserve the interests of society. When new questions arise 
like those in the principal case the courts should break through 
the iron rule of legal exegesis and consider the economic and 
social ends to be attained. 

S. F. D. 
C. M. 

THE APPLICABILITY OF THE DOCTRINE OF "EQUITABLE CONVERSION" 

TO CASES OF OPTION CONTRACTS FOR PURCHASE OF 

REAL ESTATE. 

The ever recurring spectacle in our courts of devoted relatives 
assembled for battle over the worldly goods of a much mourned 
decedent lends interest to any decision which establishes a 
definite rule of law as to the distribution of property under a 
given state of facts. Especially is this true if the opinion of the 
court represents a progressive step and is backed with convinc- 
ing argument. On all of these grounds the recent Iowa case of 
Ingraham v. Chandler' commends itself to our attention. It 
involves the important and long standing question of whether 
an option on real estate works an equitable conversion thereof, 
the facts being briefly these: One Wykert leased real estate to 
Dunn for five years with an option to purchase at a fixed price 
during the term. Wykert died in a year. Dunn later exercised 
his option, paid the agreed price to the executrix, and received 
conveyance. The case came up on the question of who should 
receive the money, the executrix having kept it as legatee. The 
Iowa court answered the question in favor of the heirs, thereby 
repudiating the rule established by a long line of English cases2 
which have been followed by some American decisions.3 

I 
19U) i6i N. W. (Ia.) 434. 

aLawes v. Bennett (i8o5) i Cox, i67; Townley v. Bedwell (i8o8) I4 
Ves. 59I; Collingwood v. Rowe (i857) 3 Jur. (N. S.) 785; In re Isaacs 
(1894) 3 Ch. 5o6. 

8Kerr v. Day (I850) I4 Pa. St. ii2; Newport W. Wks. v. Sisson 
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